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war. At the Common Law, and in the view of the
framers of the Constitution, the importance of the
overt act of war was to make the conspiracy visi-
ble, to put its existence beyond surmise. By Mar-
shall's view each traitor is chargeable only with his
own overt acts, and the conspiracy is of impor-
tance merely as showing the intention of such acts.
And from this it results logically, as Marshall saw,
though he did not venture to say so explicitly, that
the procurer of treason is not a traitor unless he has
also participated personally in an overt act of war.
As Wirt very justifiably contended, such a result
is "monstrous," and, what is more, it has not been
possible to adhere to it in practice. In recent legis-
lation necessitated by the Great War, Congress has
restored the old Common Law view of treason but
has avoided the constitutional difficulty by labeling
the offense "Espionage." Indeed, the Espionage
Act of June 15, 1917, scraps Marshall's opinion
pretty completely.1

On the day following the reading of Marshall's

1 See especially Title I, Section 4, of the Act. For evidence of the
modern standing of Marshall's opinion, see the chorus of approval
sounded by the legal fraternity in Dillon's three volumes. In support
of the Common Law doctrine, see the authorities cited in 27 Yale Law
Journal, p. 342 and footnotes; the chapter on Treason in Simon
Greenleaf 's well-known Treatise on the Law of Evidence; United States
vs. Mitchell, 2 Dallas, 348; and Druecker vs. Salomon, 21 Wis., 621.